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Background

On Sept. 7, 2022, Judge Reed O’Connor of the U.S. District Court, the Northern District
of Texas ruled as unconstitutional the Affordable Care Act (ACA) requirement that
preventive services recommended by the U.S. Preventive Services Task Force
(USPSTF) be covered without cost-sharing. On Mar. 30, Judge O’Connor issued a final
judgment that the federal government could not require health plans to cover preventive
services recommended by the USPSTF on or after Mar. 23, 2010, when the ACA was
enacted. The Braidwood case ruling also affects Medicaid expansion states that cover
Essential Health Benefits (EHB).

Current Status

On May 15, 2023, the 5th Circuit Court of Appeals issued an administrative stay of
Judge O’Connor’s decision, meaning the ruling has not gone into effect. This stay has
minimized any potential impact on healthcare stakeholders while the court receives
briefs and hears oral arguments on the merits of the case. On Jun. 6, 2023, the 5th
Circuit Court heard oral arguments about whether to impose a nationwide freeze on the
ACA'’s preventive care mandate. The arguments focused on whether the O’Connor
decision went too far. The Court’s opinion will be released in the next few months.

Conclusion

The administrative stay prevents any changes to coverage, lending stability to plans for
the current fiscal year. If upheld, self-insured employers—those who pay the direct cost
of the health services their employees consume—will not be required to cover
preventive services and may impose cost-sharing if they choose to provide coverage,
but it also does not require employers to drop coverage of these services. Health plans
that offer insurance in the fully insured group—employers who buy insurance plans—
and individual insurance markets would be subject to federal, state, and contractual
obligations outside of the ACA.
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https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/publications/compliance-assistance-guide.pdf
https://www.commonwealthfund.org/publications/fund-reports/2018/mar/state-regulation-coverage-options-outside-affordable-care-act
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Implications for Cancer Programs

By issuing an administrative stay, any potential impact on access to cancer screenings
has been minimized until the 5th Circuit comes out with a ruling.

e If upheld, the ruling blocks nationwide enforcement of the preventive care services
requirement for commercial health plans. Preventive services affected includes
cancer screenings.

e Any state, federal, and contractual obligations outside of the ACA are not affected.
This includes the CARES Act, Medicaid, and CHIP.

e Given the advance time required to make benefit design changes to ACA
marketplace plans, the court action has no demonstrable impact in the short term.

e States can take action to improve access to health insurance plans that cover
preventive services, such as codifying these protections in state law or using their
platform to call on employers to protect coverage.

Sources

e |nitial District Court ruling finding that the preventive service requirement was a
violation of the Appointments Clause, Sept. 7, 2022.

e Subsequent District Court ruling blocking enforcement, filed Mar. 30, 2023.

e Department of Justice notice of appeal, Mar. 31, 2023.

e Department of Labor clarifying guidance, Apr. 13, 2023.

e State Health and Value Strategies brief on State Options to Mitigate Harm to
Consumers, Sept. 2022.
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https://affordablecareactlitigation.files.wordpress.com/2022/09/gov.uscourts.txnd_.330381.92.0_1.pdf
https://storage.courtlistener.com/recap/gov.uscourts.txnd.330381/gov.uscourts.txnd.330381.113.0_2.pdf
https://storage.courtlistener.com/recap/gov.uscourts.txnd.330381/gov.uscourts.txnd.330381.115.0_3.pdf
https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-59
https://www.shvs.org/federal-court-decision-threatens-the-acas-preventive-services-benefit-state-options-to-mitigate-harm-to-consumers/

